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with the delivery or transfer of securi-
ties from the customer segregated cus-
todial account.

(9) A written confirmation to the fu-
tures commission merchant or clearing
organization specifying the terms of
the agreement and a safekeeping re-
ceipt are issued immediately upon en-
tering into the transaction and a con-
firmation to the futures commission
merchant or clearing organization is
issued once the transaction is reversed.

(10) The transactions effecting the
agreement are recorded in the record
required to be maintained under § 1.27
of investments of customer funds, and
the securities subject to such trans-
actions are specifically identified in
such record as described in paragraph
(d)(1) of this section and further identi-
fied in such record as being subject to
repurchase and reverse repurchase
agreements.

(11) An actual transfer of securities
by book entry is made consistent with
Federal or State commercial law, as
applicable. At all times, securities re-
ceived subject to an agreement are re-
flected as ‘‘customer property.’’

(12) The agreement makes clear that,
in the event of the bankruptcy of the
futures commission merchant or clear-
ing organization, any securities pur-
chased with customer funds that are
subject to an agreement may be imme-
diately transferred. The agreement
also makes clear that, in the event of a
futures commission merchant or clear-
ing organization bankruptcy, the
counterparty has no right to compel
liquidation of securities subject to an
agreement or to make a priority claim
for the difference between current mar-
ket value of the securities and the
price agreed upon for resale of the se-
curities to the counterparty, if the
former exceeds the latter.

(e) Deposit of firm-owned securities into
segregation. A futures commission mer-
chant shall not be prohibited from di-
rectly depositing unencumbered securi-
ties of the type specified in this sec-
tion, which it owns for its own account,
into a segregated safekeeping account
or from transferring any such securi-
ties from a segregated account to its
own account, up to the extent of its re-
sidual financial interest in customers’
segregated funds; provided, however,

that such investments, transfers of se-
curities, and disposition of proceeds
from the sale or maturity of such secu-
rities are recorded in the record of in-
vestments required to be maintained
by § 1.27. All such securities may be
segregated in safekeeping only with a
bank, trust company, clearing organi-
zation, or other registered futures com-
mission merchant. Furthermore, for
purposes of §§ 1.25, 1.26, 1.27, 1.28 and
1.29, investments permitted by § 1.25
that are owned by the futures commis-
sion merchant and deposited into such
a segregated account shall be consid-
ered customer funds until such invest-
ments are withdrawn from segregation.

[65 FR 78010, Dec. 13, 2000, as amended at 65
FR 82271, Dec. 28, 2000]

§ 1.26 Deposit of instruments pur-
chased with customer funds.

(a) Each futures commission mer-
chant who invests customer funds in
instruments described in § 1.25 shall
separately account for such instru-
ments and segregate such instruments
as belonging to such commodity or op-
tion customers. Such instruments,
when deposited with a bank, trust com-
pany, clearing organization or another
futures commission merchant, shall be
deposited under an account name
which clearly shows that they belong
to commodity or option customers and
are segregated as required by the Act
and this part. Each futures commission
merchant upon opening such an ac-
count shall obtain and retain in its
files an acknowledgment from such
bank, trust company, clearing organi-
zation or other futures commission
merchant that it was informed that the
instruments belong to commodity or
option customers and are being held in
accordance with the provisions of the
Act and this part. Provided, however,
that an acknowledgment need not be
obtained from a clearing organization
that has adopted and submitted to the
Commission rules that provide for the
segregation as customer funds, in ac-
cordance with all relevant provisions of
the Act and the rules and orders pro-
mulgated thereunder, of all funds held
on behalf of customers and all instru-
ments purchased with customer funds.
Such acknowledgment shall be re-
tained in accordance with § 1.31. Such
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bank, trust company, clearing organi-
zation or other futures commission
merchant shall allow inspection of
such obligations at any reasonable
time by representatives of the Commis-
sion.

(b) Each clearing organization which
invests money belonging or accruing to
commodity or option customers of its
clearing members in instruments de-
scribed in § 1.25 shall separately ac-
count for such instruments and seg-
regate such instruments as belonging
to such commodity or option cus-
tomers. Such instruments, when depos-
ited with a bank or trust company,
shall be deposited under an account
name which will clearly show that they
belong to commodity or option cus-
tomers and are segregated as required
by the Act and this part. Each clearing
organization upon opening such an ac-
count shall obtain and retain in its
files a written acknowledgment from
such bank or trust company that it was
informed that the instruments belong
to commodity or option customers of
clearing members and are being held in
accordance with the provisions of the
Act and this part. Such acknowledg-
ment shall be retained in accordance
with § 1.31. Such bank or trust company
shall allow inspection of such instru-
ments at any reasonable time by rep-
resentatives of the Commission.

[65 FR 78012, Dec. 13, 2000]

§ 1.27 Record of investments.

(a) Each futures commission mer-
chant which invests customer funds,
and each clearing organization which
invests customer funds of its clearing
members’ customers or option cus-
tomers, shall keep a record showing
the following:

(1) The date on which such invest-
ments were made;

(2) The name of the person through
whom such investments were made;

(3) The amount of money so invested;
(4) A description of the instruments

in which such investments were made,
including the CUSIP or ISIN numbers;

(5) The identity of the depositories or
other places where such instruments
are segregated;

(6) The date on which such invest-
ments were liquidated or otherwise dis-

posed of and the amount of money re-
ceived of such disposition, if any; and

(7) The name of the person to or
through whom such investments were
disposed of.

(b) Each clearing organization which
receives documents from its clearing
members representing investment of
customer funds shall keep a record
showing separately for each clearing
member the following:

(1) The date on which such docu-
ments were received from the clearing
member;

(2) A description of such documents,
including the CUSIP or ISIN numbers;
and

(3) The date on which such docu-
ments were returned to the clearing
member or the details of disposition by
other means.

(c) Such records shall be retained in
accordance with § 1.31. No such invest-
ments shall be made except in instru-
ments described in § 1.25.

(Approved by the Office of Management and
Budget under control numbers 3038–0007 and
3038–0024)

[46 FR 54520, Nov. 3, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 62 FR 42401, Aug. 7,
1997; 65 FR 78013, Dec. 13, 2000]

§ 1.28 Appraisal of instruments pur-
chased with customer funds.

Futures commission merchants who
invest customer funds in instruments
described in § 1.25 of this part shall in-
clude such instruments in segregated
account records and reports at values
which at no time exceed current mar-
ket value, determined as of the close of
the market on the date for which such
computation is made.

[58 FR 10953, Feb. 23, 1993, as amended at 65
FR 78013, Dec. 13, 2000]

§ 1.29 Increment or interest resulting
from investment of customer funds.

The investment of customer funds in
instruments described in § 1.25 shall not
prevent the futures commission mer-
chant or clearing organization so in-
vesting such funds from receiving and
retaining as its own any increment or
interest resulting therefrom.

[46 FR 54520, Nov. 3, 1981, as amended at 65
FR 78013, Dec. 13, 2000]
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